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§382.13

(4) You must not take any adverse
action against an individual (e.g., re-
fusing to provide transportation) be-
cause the individual asserts, on his or
her own behalf or through or on behalf
of others, rights protected by this part
or the Air Carrier Access Act.

(b) As an indirect carrier, you must
comply with §§382.17 through 382.157 of
this part when providing facilities or
services to passengers that would have
otherwise been provided by a direct air
carrier.

[Docket OST-2004-19482, 73 FR 27665, May 13,
2008, as amended at 75 FR 44887, July 30, 2010]

§382.13 Do carriers have to modify
policies, practices, and facilities to
ensure nondiscrimination?

(a) As a carrier, you must modify
your policies, practices, and facilities
when needed to provide nondiscrim-
inatory service to a particular indi-
vidual with a disability, consistent
with the standards of section 504 of the
Rehabilitation Act, as amended.

(b) This requirement is part of your
general nondiscrimination obligation,
and is in addition to your duty to make
the specific accommodations required
by this part.

(c) However, you are not required to
make modifications that would con-
stitute an undue burden or would fun-
damentally alter your program.

§382.15 Do carriers have to make sure
that contractors comply with the
requirements of this Part?

(a) As a carrier, you must make sure
that your contractors that provide
services to the public (including air-
ports where applicable) meet the re-
quirements of this part that would
apply to you if you provided the serv-
ices yourself.

(b) As a carrier, you must include an
assurance of compliance with this part
in your contracts with any contractors
that provide services to the public that
are subject to the requirements of this
part. Noncompliance with this assur-
ance is a material breach of the con-
tract on the contractor’s part.

(1) This assurance must commit the
contractor to compliance with all ap-
plicable provisions of this Part in ac-
tivities performed on behalf of the car-
rier.
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(2) The assurance must also commit
the contractor to implementing direc-
tives issued by your CROs under
§§382.151 through 382.153.

(c) As a U.S. carrier, you must also
include such an assurance of compli-
ance in your contracts or agreements
of appointment with TU.S. travel
agents. You are not required to include
such an assurance in contracts with
foreign travel agents.

(d) You remain responsible for your
contractors’ compliance with this part
and for enforcing the assurances in
your contracts with them.

(e) It is not a defense against an en-
forcement action by the Department
under this part that your noncompli-
ance resulted from action or inaction
by a contractor.

§382.17 May carriers limit the number
of passengers with a disability on a
flight?

As a carrier, you must not limit the
number of passengers with a disability
who travel on a flight. (See also
§382.27(c)(6) of this part.)

[Docket OST-2004-19482, 73 FR 27665, May 13,
2008, as amended at 74 FR 11471, Mar. 18, 2009]

§382.19 May carriers refuse to provide
transportation on the basis of dis-
ability?

(a) As a carrier, you must not refuse
to provide transportation to a pas-
senger with a disability on the basis of
his or her disability, except as specifi-
cally permitted by this part.

(b) You must not refuse to provide
transportation to a passenger with a
disability because the person’s dis-
ability results in appearance or invol-
untary behavior that may offend,
annoy, or inconvenience crewmembers
or other passengers.

(c) You may refuse to provide trans-
portation to any passenger on the basis
of safety, as provided in 49 U.S.C. 44902
or 14 CFR 121.533, or to any passenger
whose carriage would violate FAA or
TSA requirements or applicable re-
quirements of a foreign government.

(1) You can determine that there is a
disability-related safety basis for refus-
ing to provide transportation to a pas-
senger with a disability if you are able
to demonstrate that the passenger
poses a direct threat (see definition in
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§382.3). In determining whether an indi-
vidual poses a direct threat, you must
make an individualized assessment,
based on reasonable judgment that re-
lies on current medical knowledge or
on the best available objective evi-
dence, to ascertain:

(i) The nature, duration, and severity
of the risk;

(ii) The probability that the poten-
tial harm to the health and safety of
others will actually occur; and

(iii) Whether reasonable modifica-
tions of policies, practices, or proce-
dures will mitigate the risk.

(2) If you determine that the pas-
senger does pose a direct threat, you
must select the least restrictive re-
sponse from the point of view of the
passenger, consistent with protecting
the health and safety of others. For ex-
ample, you must not refuse transpor-
tation to the passenger if you can pro-
tect the health and safety of others by
means short of a refusal.

(3) In exercising this authority, you
must not act inconsistently with the
provisions of this part.

(4) If your actions are inconsistent
with any of the provisions of this part,
you are subject to enforcement action
under Subpart K of this part.

(d) If you refuse to provide transpor-
tation to a passenger on his or her
originally-scheduled flight on a basis
relating to the individual’s disability,
you must provide to the person a writ-
ten statement of the reason for the re-
fusal. This statement must include the
specific basis for the carrier’s opinion
that the refusal meets the standards of
paragraph (c) of this section or is oth-
erwise specifically permitted by this
part. You must provide this written
statement to the person within 10 cal-
endar days of the refusal of transpor-
tation.

§382.21 May carriers limit access to
transportation on the basis that a
passenger has a communicable dis-
ease or other medical condition?

(a) You must not do any of the fol-
lowing things on the basis that a pas-
senger has a communicable disease or
infection, unless you determine that
the passenger’s condition poses a direct
threat:

§382.21

(1) Refuse to provide transportation
to the passenger;

(2) Delay the passenger’s transpor-
tation (e.g., require the passenger to
take a later flight);

(3) Impose on the passenger any con-
dition, restriction, or requirement not
imposed on other passengers; or

(4) Require the passenger to provide a
medical certificate.

(b) In assessing whether the pas-
senger’s condition poses a direct
threat, you must apply the provisions
of §382.19(c)(1)-(2) of this subpart.

(1) In making this assessment, you
may rely on directives issued by public
health authorities (e.g., the U.S. Cen-
ters for Disease Control or Public
Health Service; comparable agencies in
other countries; the World Health Or-
ganization).

(2) In making this assessment, you
must consider the significance of the
consequences of a communicable dis-
ease and the degree to which it can be
readily transmitted by casual contact
in an aircraft cabin environment.

Example 1 to paragraph (b)(2): The common
cold is readily transmissible in an aircraft
cabin environment but does not have severe
health consequences. Someone with a cold
would not pose a direct threat.

Example 2 to paragraph (b)(2): AIDS has
very severe health consequences but is not
readily transmissible in an aircraft cabin en-
vironment. Someone would not pose a direct
threat because he or she is HIV-positive or
has AIDS.

Example 3 to paragraph (b)(2): SARS may be
readily transmissible in an aircraft cabin en-
vironment and has severe health con-
sequences. Someone with SARS probably
poses a direct threat.

(c) If a passenger with a commu-
nicable disease meeting the direct
threat criteria of this section gives you
a medical certificate of the kind out-
lined in §382.23(c)(2) describing meas-
ures for preventing transmission of the
disease during the normal course of the
flight, you must provide transportation
to the passenger, unless you are unable
to carry out the measures.

(d) If your action under this section
results in the postponement of a pas-
senger’s travel, you must permit the
passenger to travel at a later time (up
to 90 days from the date of the post-
poned travel) at the fare that would
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